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QUESTION PRESENTED 


Did the United States District Court for the District 
of Columbia commit error in directing a verdict for the 
appellee (defendant) at the conclusion of the appellant" s 


(plaintiff) case in an action for damages in the malicious 


filing without probable cause of an involuntary petition in 


bankruptcy by appellee against the appellant which peti- 
| 


tion terminated favorably to the appellant where it was 


| 
conclusively shown that the appellant had been damaged 


by the appellee's action, that the action was maliciously 
motivated, and where lack of probable cause could have 


been found as a result of a determination of the facts by 


the jury or by the conflicting inferences that could have 
| 
been drawn from the admitted facts? It is submitted by 


the appellant that the answer to this question is "yes." 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the United States District Court for the 
District of Columbia entered upon the direction of a verdict by the United 
States District Court in favor of the appellee (defendant) and against the 
appellant (plaintiff) which verdict was directed after the completion of 
the evidence and testimony of the appellant. From the judgment entered 
upon the direction of the verdict the appellant seasonably noted an appeal 
to this Court. This Court has jurisdiction by virtue of Section 1291 of 
Title 28 of the United States Code. 


STATEMENT OF THE CASE 


For approximately the last 18 years the appellant, hereinafter 
called the plaintiff, has been engaged in business in the District of 


Columbia as a real estate salesman, broker, and purchaser and seller 
on his own account, of real estate and notes secured by real estate 
(J.A. 6). During 1956 the appellee, hereinafter called the defendant, 
became employed by the appellant on a part time basis as a real estate 
salesman and thereafter upon a full time basis (J.A. 7). As a salesman 
the defendant accumulated earnings with the plaintiff which were being 
paid to him at the rate of $250.00 per week. 


In December of 1957 defendant notified plaintiff that he was leav- 
ing plaintiff's employment to engage in business for himself and such 
employment actually terminated either in December of 1957 or in Janu- 
ary of 1958. The plaintiff kept his payments to the defendant continuing 
until sometime in May of that year at which time the payments ceased 
(J.A. 8). During|the first week in May of 1958 plaintiff's wife, who had 
acted as his bookkeeper in his business, and the plaintiff separated as 
a result of a quarrel and the wife kept with her the plaintiff's books of 
account and checkbook. She also depleted plaintiff's banking account. 
As a consequence of such conduct the plaintiff was unable to know 
accurately the extent of his assets and liabilities and the amount of 
the debt, if any, due by him to the defendant. In July of 1958 he received 
a communication from defendant's attorney making a demand upon him 
in the sum of $5,000.00, being the amount allegedly owing to the defend- 
ant by the plaintiff. This amount was disputed by the plaintiff and 
correspondence and negotiations then ensued between plaintiff and 
defendant's counsel (J.A. 8). The defendant then made various demands 
upon the plaintiff for alleged sums due ranging between $3,400.00 
approximately and $4,350.00 approximately. When no agreement could 
be reached between plaintiff and defendant at such time on the amount 
due, nor how it would be paid, the defendant thereupon through his 
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attorney filed in the United States District Court for the District of 
Columbia an involuntary petition in Bankruptcy against the plaintiff, 
being Bankruptcy No. 60-58 and filed on or about the 4th day of Septem- 
ber 1958. In such petition it was alleged that the plaintiff owed the 
defendant the sum of $3,441.05. The petition further alleged that to 

the best of petitioner's knowledge, the plaintiff had less than 12 
creditors and made other allegations (J.A. 8, 19). 


Upon motion to dismiss the petition it was held that the petition 
| 
was insufficient and was dismissed. The petitioner then sought leave 


and obtained leave to file an amended involuntary petition in bankruptcy 
which was granted. The amended petition reiterated the allegations in 
the original petition and then sought to specify alleged acts, of bankruptcy 
of the plaintiff. An answer to the amended petition in bankruptey was 
filed and a hearing then held by the referee. At the hearing the amended 
petition in bankruptcy was dismissed (J.A. 24). No further’ leave to file 
an amended petition was sought or granted and the dismissal became 
final. Thereafter, the action from which the appeal was noted to this 
Court was filed by plaintiff against the defendant. According to the 
testimony at the trial of the action below, the factual matters set forth 
in the petitions were shown to be without foundation; there was shown 
to have been no full and fair disclosure by the defendant to|his attorney 
of all facts and matters within his knowledge and upon which an alleged 
petition in bankruptcy would have been predicated; no full disclosure by 
the attorney to the defendant of the alleged investigation which the attorney 
is supposed to have made before filing the petitions in bankruptcy; and 
there was no showing of any act of bankruptcy, but to the contrary it 
was shown that all of the actions of the plaintiff were consdnant with 
his conduct of his real estate business. In addition it was shown that 

| 
the amount which was due by the plaintiff to the defendant for unpaid 
commissions was less than $1,100.00 (J.A. 25, 26, 27, 28, 29). 


The Court in directing the verdict for the defendant stated that 
| 
the plaintiff had established the favorable termination of the bankruptcy 
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proceeding and the fact that there was ample evidence of defendant's 
malice towards the plaintiff, but the Court concluded that lack of 
probable cause had not been shown. It is from this adverse holding 
of the trial court which plaintiff states was not warranted by the evi- 
dence that this appeal has been taken and is being prosecuted. 


SUMMARY OF ARGUMENT 


Where a plaintiff shows in an action for damages for malicious 
prosecution of an involuntary petition in bankruptcy that the involuntary 
petition was determined adversely to the defendant and in favor of the 
plaintiff and where it is shown that the facts of the case were incorrectly 
alleged and that the defendant was maliciously motivated in bringing such 
petition and where it has been further shown that there was not a full and 


fair disclosure of all facts known by the defendant to his attorney upon 


which advice was sought, nor an investigation which was comprehensive 
in nature made either by the defendant or his attorney, which investiga- 
tion would have disclosed the insufficiency or inaccuracy of the alleged 
facts, then it is submitted that probable cause for the institution of the 
bankruptcy proceeding does not exist. It is further the position of the 
plaintiff that if the defendant does not in good faith believe in the exist- 
ence of the facts alleged by him, even though such facts may appear of 
record or otherwise, then the question of good faith in the belief of the 
existence of such facts itself becomes a question of fact for the deter- 
mination by a jury as to the existence of probable cause and where such 
inference of lack of good faith can be drawn, the question becomes one 
then for the jury and not for the Court. 


ARGUMENT 


s In an appeal of this type wherein the appeal is noted and taken 


from the action of a trial court directing a verdict for a defendant there 
are certain basic principles which apply. In Viner v. Freidman, 33 At. 
2d 631, the Municipal Court of Appeals for the District of Columbia in 
an appeal from a judgment by the Municipal Court directing a verdict 
for a defendant in a malicious prosecution action arising out of the 


prosecution of a criminal case said: 


"The test is not whether plaintiffs' case when weighed 
against defendant's was strong or weak, for the question 
of preponderance is not involved in the motion for a per- 
emptory instruction. The Court must assume ‘that the 
evidence for the opposing party proves all that it may 
reasonably be found sufficient to establish, and that from 
such facts there should be drawn in favor of the latter all 
the inferences that fairly are deducible from them.‘ Gun- 

ning v. Cooley, 281 U.S. 90, 50 S.Ct. 231, 74 L.Ed. 720. 


"As was stated in Staples v. Johnson, 25 App. D. C. 155, 
malice is exclusively a question eet the jury; but probable 
cause is a mixed question of law and fact, becoming a ques- 
tion of law after the facts are ascertained and devolving 
upon the Court the duty to instruct the jury upon the law. . . 


"Nor is direct proof of those elements necessary. ‘It 
was open to the jury. . . to say, froma consideration of 
all the evidence, whether or not the charge had been made 
out.’ Moses v. Lockwood, 54 App. D.C. 115, 295. F. 936, 
33 ALR 1467." 
| 

After discussing the factual situation which was involved, the 
Municipal Court of Appeals then concluded in this fashion: 

"Conflict in the evidence there was; but the conflict 
was essentially factual and not legal. In such situations 
Courts must leave jury questions to the jury; otherwise 
trial by jury becomes trial by Court." 


In the instant case the Court itself announced that ae basic element 
of plaintiff's case it had established that the bankruptcy proceedings had 
terminated adversely to the defendant. It further found that there was 
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ample evidence of malice by the defendant towards the plaintiff. The 
court then concluded that as a matter of fact probable cause for the 
institution of the bankruptcy proceedings existed and therefore the 
defendant had the right to bring the bankruptcy proceedings against 

the plaintiff. It is respectfully submitted that the facts show there was 
no probable cause to bring the bankruptcy proceeding and further whether 
the facts showed the existence or lack of existence of probable cause the 
jury had the right to believe from the evidence that the defendant did not 
in good faith believe in the existence of facts sufficient to institute bank- 
ruptcy and therefore that the bankruptcy proceedings were instituted 
maliciously and without probable cause which resulted in harm and 
damage to the plaintiff for which the defendant was legally responsible. 


The relationship between the plaintiff and the defendant was more 
than that of debtor and creditor dealing at arms length. The relationship 
was that of two men married to sisters and although not technically 
brothers in law were nevertheless closely associated with one another. 

In addition the defendant had been employed by the plaintiff for anywhere 
from a year to two years prior to the institution of the bankruptcy peti- 
tion and knew as a matter of fact that the plaintiff was engaged in buying 
and selling real estate on his own account and for others and was engaged 
in the sale of notes secured by real estate. The situation was, therefore, 
entirely different than that of a debtor who was selling real estate which 
was not used as merchandise in his trade to a third party thereby depriv~ 
ing the creditor of a right to proceed against the real estate to satisfy 
his debt. To the contrary, it was to be expected that the plaintiff would 
be selling real estate, for if he did not do so, he would be without income 
whatsoever. 


The bankruptcy petition which was originally filed alleged a debt 
due by the plaintiff to the defendant of $3,441.05, which is a specific 
figure and not an approximation, thereby indicating specific knowledge 
on the part of the defendant as to the amount of the debt. When it came 
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time to establish the amount of plaintiff's debt to the defendant, the 
defendant was totally unable to establish such an amount and his testi- 
mony varied considerably as to the amount of the alleged debt, thereby 
showing the recklessness of the defendant in making allegations against 
the plaintiff. He likewise signed a sworn statement in the original peti- 
tion to the effect that to the best of his knowledge the plaintiff had less 
than 12 creditors, although according to the testimony it was perfectly 
clear that the plaintiff had more than 12 creditors of which fact the 
defendant was aware or should have been aware. 


The concluding paragraph being paragraph number 4 of the original 
petition to adjudicate plaintiff a bankrupt was shown to be completely 
insufficient to establish an act of bankruptcy as it did not comply in any 
particular with the language of the bankruptcy act. | 


| 

Upon such petition being dismissed, the defendant was not willing 
to let the matter rest, but sought leave to file an amended petition in 
bankruptcy which he did file. In the interim, interrogatories were. issued 
to the defendant in such proceeding to ascertain the information upon 
which the petition was predicated. In listing the names of the persons 
who would corroborate the allegations of the petition, the defendant 
listed 12 witnesses, none of whom he called. In an attempt to ascertain 
the manner in which the defendant arrived at the claimed debt it was 
stated that such information had been given to him by a former book- 
keeper. When it was attempted to be ascertained how the defendant 
arrived at the number of plaintiff's creditors it was likewise stated 
that such information came from the plaintiff's former bookkeeper. 
When it was attempted to be found out about alleged preferences made 
by the plaintiff the only thing given in response to such interrogatory 
was the names of the bank with which the plaintiff dealt, two newspapers, 
and a dentist, and then it was stated that the remaining preferences would 
be disclosed by the examination of records and through other witnesses. 
On the question of alleged insolvency the defendant said he was relying 
upon an affidavit which was set forth in a domestic relations action 
between the plaintiff and his wife. 
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At the trial of the action for damages the defendant admitted that 
such information as he had is alleged to have come from his attorney 
and that he had not given to the attorney the information which was set 
forth in the petition for bankruptcy. He did not recall what the attorney 
had told him and he could not recall conversations had with the attorney. 
The alleged investigation made by the attorney as shown by his testimony 
was a completely inadequate one without any verification of the informa- 
tion which he received. It was likewise true that the attorney represent- 
ing the defendant herein was the same attorney who was at such time 
representing the plaintiff's wife who was at such time engaged in litiga- 
tion with the plaintiff in the Domestic Relations Branch of the Municipal 
Court and elsewhere in an attempt to establish ownership and participa- 
tion in certain assets of the plaintiff. The defendant testified that he 
knew that the plaintiff was engaged in the real estate business and 
engaged in buying and selling real estate and engaged in the sale of 
notes secured by real estate. On page 63 of the transcript the defendant 
testified that the information concerning the 12 creditors came from Mr. 
Sacks, his attorney, which was in direct conflict with the sworn answer 
given to the interrogatory which stated that the information came from a 
former bookkeeper. In the amended petition for bankruptcy the defendant 
alleged the sale by the plaintiff of a second deed of trust note for $4600.00 
secured upon premises 119 Peabody Street, N.W. to a person or persons 
unknown to him. The evidence disclosed that, at pages 68 and 69 of the 
transcript, such note had been sold by the defendant through his office 


and not by Mr. Bressler. He attempted to avoid the onus for having made 


such an allegation by saying it was done by mistake. 


On page 73 of the transcript the witness testified first that he did 
not have any information upon which the petitions in bankruptcy were 
predicated prior to his signing and filing such petitions and then there- 
after changed his story to state that he did have such information from 
his attorney, Mr. Sacks. At the bottom of page 73 the witness testified 
that he made the statements under oath and he further stated," . . . this 
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information was disclosed to me by Mr. Sacks and I did accept those 
statements as fact." | 
It is the position of the plaintiff that the jury was not! obligated to 
accept such testimony of the defendant but could have refused to believe 
such statement in view of the defendant's intimate knowledge of the 
plaintiff's business and of the relationships between the two so that the 
jury could have concluded that the defendant did not believe such state- 
ment. When the witness was questioned as to what knowledge he had 
that any of the alleged transfers of property or other allegations of 
bankruptcy contained in the petitions were. actually committed such as 
transfers of property for purposes of hindering, delaying, and defeating 
creditors, the defendant testified that the only information that he had 


was what was conveyed to him by his attorney. 


During the course of the questioning this colloquy took place 
between counsel and the court at pages 78 and 79 of the transcript: 


"THE COURT: Do not argue with the- witness. He 
has answered the question. 


Q. Paragraph 6 says — | 
THE COURT: I think, however, if a person who admits 
that he is insolvent, conveys considerable property, I think 


it is reasonable to contend that it must have been done with 
intent to hinder creditors. 


MR. WILLCHER: Your honor has just now en a 
conclusion which I was trying to avoid sth my RES 
question. 


THE COURT: I understand. 


MR. WILLCHER: Mr. Bressler is in the Real Estate 
business. He is a speculator. He buys and sells real estate. 


THE COURT: Please do not argue with the Court. The 
Court has made his comment. You may proceed Gen the 
next question. 


MR. WILLCHER: For the record, if the Court nicase: 
I think your comment is prejudicial. I don't think it ey a 
fair comment. 


THE COURT: It certainly is, and I think you are very 
rude to the Court." 
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The Court apparently drew an inference that a sale of real estate 
by a real estate speculator was a sale for purposes of hindering, delay- 
ing, and defrauding creditors and such inference was drawn and the 
comment made in the presence of the jury. 


At pages 81 through 83 of the transcript it was shown where the 
witness then testified that the answers to the interrogatory about where 
his information had come from about the plaintiff's situation was in- 
correct. That he was now stating that the information had come from 
his attorney. 


When the witness was questioned at pages 86 and 87 of the trans- 


cript concerning the reasons for filing the petition in bankruptcy against 
the plaintiff rather than to bring a lawsuit and obtain a judgment against 
the defendant (Bressler), he answered as follows: 


"Your honor, based upon history of payment, my 

attorney, knowing all the facts in this case, decided that 

merely to take a judgment, as I believe, and this is what 

I understand, would merely put me in line with several 

others and I would probably never collect the money." 

This statement of the defendant would indicate that he did not 
exercise his own power of thought but merely relied upon the informa- 
tion given to him by the attorney as to the course to pursue. A litigant 
may not so easily absolve himself from liability for wrongful action 
taken. When a litigant obtains legal advice the attorney acts as an 
advisor and the litigant makes the final decision as to what should or 
should not be done based upon the information that he has and the advice 
given to him, for the attorney is merely the agent of the litigant and is 
never a principal. In addition the answer itself discloses the irration- 
ality of the decision for bankruptcy, does not give the petitioning creditor 
a preference and does not place the creditor in any better position than 
any other creditor. 
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This answer in and of itself is sufficient to cast doubt upon the 
good faith of the defendant in bringing the petitions in bankruptcy. The 
leading case in this jurisdiction in an action for damages for the bringing 
of a petition in bankruptcy which is invalid is that of Stewart v. Sonnen- 
born, 98 U.S. 187, 25 L.Ed. 116, which was an action for damages for 
malicious prosecution arising out of an alleged wrongful institution of 


involuntary bankruptcy proceedings. The action eventually found itself 
in the Supreme Court. The Supreme Court in deciding the issues laid 


down the law as follows: | 

. . It is true that what amounts to probable cause 
is a question of law in a very important sense. In th 
celebrated case of Sutton v. Johnstone, the rule was thus 
laid down: 'The question of probable cause is a mixed 
question of law and of fact. Whether the circumstances 
alleged to show it probable are true, and existed, is a 
matter of fact; but whether supposing them to be true, 
they amount to a probable cause, is a question of law. 
This is the doctrine generally adopted. McCormick | 
Sisson, 7 Cow (New York) 715; Beason v. Southard, 10 
N.Y. 2: Y. 236. 

"It is therefore, generally the duty of the Court, when 
evidence has been given to prove or disprove the existence 
of probable cause, to submit to the jury its credibility and 
what facts it proves, with instructions that the facts found 
amount to proof of probable cause, or that they do not . 
There may be, and there doubtless are, some seeming 
exceptions to this rule, growing out of the nature of the 
evidence, as from the question of the defendant's belief 
of the facts relied upon to prove want of probable cause 
which is involved. What their belief was is always a ques- 
tion for the jury.’ "" (Emphasis supplied) 


In the early case of Sonnentheil v. Christian Moreline Brewing Co., 
172 U.S. 401, 43 L.Ed. 492, 19 S.Ct. 233, the Supreme Court made this 
very important statement of rule concerning the fact that the belief of 


a witness is a question of fact. 


| 
" . . . and while the jury has no right to arbitrarily 
disregard the positive testimony of unimpeached and un- 
contradicted witnesses . . . the very courts that laid down 
this rule qualify it by saying that the mere fact that the 
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witness is interested in the result of the suit is deemed 
sufficient to require the credibility of his testimony to 
be submitted to the jury as a question of fact. . ." 


In Quock King v. U.S., 140 U.S. 417, 35 L.Ed. 501, the Supreme 
Court also said: 


"Undoubtedly, as a general rule, positive testimony as 
to a particular fact, uncontradicted by anyone, should con- 
trol the decision of the Court; but that rule admits of many 
exceptions. There may be such an inherent improbability 
in the statements of a witness as to induce the Court and 
the jury to disregard his evidence. Even inthe absence 
of any direct conflicting testimony, he may be contradicted 
by the facts he states as completely as by direct adverse 
testimony; and there may be so many omissions in his 
account of particular transactions, or of his own conduct 
as to discredit his whole story. His manner, too, of testify- 
ing may give rise to doubts of his sincerity, and create the 
impression that he is giving a wrong coloring to material 
facts. All these things may properly be considered in 
determining the weight which should be given to his state- 
ments, although there be no adverse verbal testimony 
adduced." 


Accordingly, it is submitted that there was a justiciable issue for 
the jury in this action. The court has found the existence of malice and 
the termination of the bankruptcy proceedings favorable to the plaintiff. 
It was shown that there was no legal basis for the bankruptcy proceed- 
ings. The jury then had a right to take into consideration the conflict 
in the stories given by the defendant as to how he had acquired his 
knowledge, his failure to conduct an adequate investigation into the 
financial affairs) of the plaintiff, his choice of a petition in bankruptcy 


instead of a law action where the petition in bankruptcy would serve no 


useful purpose but would have the inevitable result of harming and damag- 
ing the plaintiff, the fact that the attorney who gave such advice to the 
defendant was the same attorney as was representing the wife of the 
plaintiff in their litigation, the fact that the defendant knew of his own 
knowledge that it was the business of the plaintiff to buy and sell real 
estate and therefore that the transfer of real estate was nothing unusual 
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for the plaintiff, his inclusion in the involuntary petition in bankruptcy 
of a transaction which was shown to be in no wise connected with the 
plaintiff and as to which the defendant could not possibly have been 
mistaken, were all matters warranting inferences that the defendant 
did not bring the petition in bankruptcy in good faith ina belief as to 
the existence as to the allegations of fact which he had stated therein, 
but that such petitions to the contrary were brought maliciously and 
with intent to harm or otherwise damage or hurt the plaintiff. 


In this connection it is submitted that the trial court overlooked 
the basic rule that where a motion for directed verdict is made at the 
conclusion of the plaintiff's case or the entire case, that it is the duty 
of the trial court to draw all inferences from the testimony against the 
motion, which inferences can be reasonably drawn from the testimony 
and evidence. In this instance the trial court drew the inference from 
the testimony that the only inference which could be drawn from the 
transactions of the plaintiff were that they were done with the intent to 


hinder, delay and defraud creditors. It is respectfully submitted that 
such an inference may have been drawn by a jury if the issue was sub- 
mitted to a jury and if the jury found as a fact that such was the inference 
that was drawn, but such would be a factual matter for a jury to deter- 
mine. From the testimony there likewise could have been drawn, the 


inference that such transactions were transactions conducted by the 
plaintiff in the usual and ordinary course of his business as a real 
estate broker and speculator, and that the defendant having worked for 
the plaintiff knew that such was the case. Knowing that those trans- 
actions were transactions in the usual course of business, then the jury 
could likewise have found that the defendant had brought the bankruptcy 


petition maliciously, without probable cause and with the purpose and 
with the intent of harming the defendant. 
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CONCLUSION 


It is therefore respectfully submitted in conclusion that the judg- 
ment of the United States District Court for the District of Columbia 
entered upon the direction of a verdict in favor of the defendant and 
against the plaintiff should be reversed and ordered vacated and this 
action returned to the United States District Court for the District of 
Columbia with directions to grant unto the plaintiff a new trial. 


Respectfully submitted, 


ARTHUR L. WILLCHER 


843 Investment Building 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed October 2, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

IN THE MATTER OF : 
LOUIS BRESSLER : In Bankruptcy No. 60-58 
BANKRUPT. 3 


ORDER | 
Upon consideration of respondents motion to dismiss the petition 
filed herein to have the respondent adjudicated an involuntary bankrupt 


and it appearing to the court that the motion should be aratied it is by 
the Court this 2nd day of October, 1958 
ORDERED that respondents motion to dismiss the petition to have 


him adjudicated an involuntary bankrupt be and the same is hereby 


granted and such petition is hereby dismissed. 
FURTHER ORDERED that petitioner may file on or before Octo- 

ber 13, 1958 an amended petition to adjudicate the respondent in 

bankruptcy. | 


/s/ John A. Bresnahan 
Referee | 


[Certificate of mailing] | 


FINDINGS OF REFEREE 
This petition is denied because the Court finds as a matter of 
fact that there are in existence twelve (12) or more creditors. 


[Filed November 10, 1958] 


Louis Bressler 
120 Kennedy Street, N. W. 
Washington, D. C., 


Plaintiff, 
vs. | * Civil Action No. 2830-'58 


William Targoff 

a/k/a Willie Targoff 

c/o Gene Alberts & Co. 
5111 Georgia Ave., N. W. 
Washington, D.C. 


Defendant 


COMPLAINT 
| (Damages - Malicious prosecution) 
( - Abuse of Process - ) 

1. This is an action to recover a judgment in the sum of 
$50,000.00 and is within the jurisdiction of this court. 

2. The plaintiff, Louis Bressler, is an adult citizen of the United 
States and a resident of the District of Columbia. He is engaged in 
business in the District of Columbia as a licensed Real Estate Broker 
and has been so engaged for many years last past. The defendant is 
likewise engaged in business in the District of Columbia as a Real 
Estate Broker and was formerly a salesman employed by the plaintiff. 

3. Prior to September 4, 1958 the defendant made claim against 
the plaintiff for an alleged balance due and owing to him of $5,000.00 
which amount the plaintiff denied owing. In an effort to coerce the 
plaintiff to pay the defendant money, the defendant did file a petition to 
have the plaintiff adjudicated an involuntary bankrupt. The petition 
which was filed was filed without legal basis, without probable cause 
for such filing, with an intent to harm and injure the plaintiff in his 
personal relations and in his financial standing, and in his business 
activity or with a reckless disregard as to the consequences of the 
filing of such petition. 
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4. Upon such petition being dismissed for its failure to set forth 
a legal basis for an adjudication of bankruptcy the defendant did then 
seek leave to file an amended petition which such defendant did there- 
after file. The amended petition was likewise filed without legal basis 
and with an intent to harm the plaintiff in his personal, financial, and 
business relations and to destroy his standing in the community and in 
the Real Estate profession. Such petition did falsely set forth trans- 
actions which the defendant alleged were acts of bankruptcy but which in 
truth and fact were not acts of bankruptcy and which the defendant knew 
or should have known were not acts of bankruptcy. If the defendant did 
not intend the consequences of his acts, then such actions were done 
with a reckless disregard of the consequences of the defendants acts. 

5. Asa direct result of the defendants wrongful actions the plain- 
tiff has been held up to public scorn and ridicule, has been embarrassed, 
his credit standing has been impaired, his reputation in the community 
has been damaged, he has incurred large expenses for attorneys fees 
and other expenses in order to defeat such petition in bankruptcy, and 
he has been otherwise damaged all in the sum of $50,000.00. 

6. Wherefore the plaintiff, Louis Bressler, demands judgment 
against the defendant, William Targoff, also known as A ores 
in the sum of $50,000.00 besides costs. 


/s/ Arthur L. Willcher 
*x* * * 


Attorney for plaintiff 
Plaintiff demands a trial by jury of all issues. 
/s/ Arthur L. Willcher 


[Filed December 10, 1958] 
ANSWER 
First Defense 
Complaint fails to state a claim against defendant upon which 
relief can be granted. 
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Second Defense 
Defendant admits the allegations contained in paragraphs 1 and 
paragraph 2. Defendant denies the allegations contained in paragraph 3 
except so much of that paragraph relating to the filing of a petition. De- 
fendant denies the allegations set forth in paragraph 4 except that which 
asserts the filing of an amended petition and denies the allegations con- 
tained in paragraph 5. 
Third Defense 
Defendant avers that the said petition was not filed for the purpose 
of coercion, that it was filed without malice and with probable cause, 
and that said petition was filed on the advice of counsel. 
Fourth Defense 
Defendant asserts that the petition, the filing of which is the basis 
of this action, was not dismissed for failure to set forth a legal basis 
for an adjudication, but was dismissed because the Court found as a 
matter of fact that there was in existence, twelve or more creditors, 
and that under the finding the petition required the signatures of at least 
three creditors. 
Fifth Defense 
Defendant asserts that the action resulting from the filing of said 
petition in no way interfered with either the financial standing or busi- 
ness activity of plaintiff, by reason of the fact that all of the plaintiff's 
property was tied up as a result of a prior litigation. 
Sixth Defense 
Defendant avers that a debt was owed by the plaintiff in favor of 
the defendant, and that his action was not brought upon a groundless 
claim, but was an honest effort to collect a legitimate claim then due 
and owing. 


COUNTERCLAIM 
1. Defendant was employed by the plaintiff as a salesman until 


sometime in February, 1958, and the records in possession of the defend- 
ant which reflect his earnings show that the defendant earned a gross sum 
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of $20,453.39. Defendant has received, during the course of his employ- 
ment, and thereafter, withdrawals in the sum of $15,350 and a credit 
due the plaintiff in the sum of $708.14. | 

2. There is due and owing to the defendant from the plaintiff the 
sum of $4,395.25, this computation of the amount due being made from 
those records which are presently in the possession of the defendant. 

3. Defendant, although having previously stated that the amount 
due him was a lesser sum than now alleged, finds that the lesser sum 
was in error, and that the sum now demanded is the correct amount due 
based on the material concerning the obligation now in his possession. 

WHEREFORE, defendant, William Targoff, demands judgment 
against the plaintiff, Louis Bressler in the sum of $4,395.25. 


/s/ FredcC. Sacks 
one Se Defendant 


[Certificate of Service] 


[Filed December 15, 1958] 


REPLY TO COUNTERCLAIM 
First Defense 
The counterclaim fails to state a claim upon which relief can be 


Second Defense | 
1. Plaintiff admits that defendant had been previously employed 
by him as a salesman but denies that as a salesman he earned 
$20,453.39. Plaintiff alleges that the credits paid to the defendant ex- 
ceed the amount set forth in paragraph 1. ! 
2. Paragraph 2 of the counterclaim is denied with respect to the 
allegation that plaintiff owes the defendant the sum of $4, 395.25. The 
plaintiff is without information as to where defendant proces the al- 
leged information set forth in such paragraph. 
3. Plaintiff states that the allegations set forth in paragraph 3 of 
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the counterclaim are conclusions and not facts and he is therefore not 


required to answer such paragraph except that he denies that he is in- 
debted to the defendant in any amount whatsoever. 
/s/ Arthur L. Willcher 
** * * 


Attorney for plaintiff 
[Service] 


[Filed June 14, 1960] . 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
May 11, 1960 
The above-captioned cause came on for trial before the HONOR- 
ABLE ALEXANDER HOLTZOFF, Judge, United States District Court 
for the District of Columbia, and a jury. 


* * 


LOUIS BRESSLER 
* * * 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Your name is Louis Bressler? A. Yes, sir. 
Q. And you live where, Mr. Bressler? A. 5410 Connecticut 
Avenue, Northwest. 
Q. Your occupation, Mr. Bressler? A. Real estate broker. 
Q. Where is your office located? A. 120 Kenedy Street, North- 
west. 
Q. How long have you been engaged in the real estate business ? 
A. About eighteen years. 
* * * * 
Q. Your wife's name? A. Anne M. Bressler. 
Q. Do you know the defendant, William Targoff? A. Yes, sir, 
I do. 
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Q. How long have you known him? A. About eighteen or 
| 


twenty years. 
* * * * * 
| 


Q. Is the defendant related to you in any fashion? A. He is 
married to my wife's sister. 
Q. Was he at any time employed by you? A. Yes, sir, he was. 
Q. When did he first become employed by you? A. In 1956, I 
think it was. 
Q. And in what capacity was he employed at that time ? ? A. As 
a salesman, part time. 
* * * * * 
Q. Did there come a time, Mr. Bressler, when Mr. Targoff 
indicated to you that he was going to leave your employment? A. Yes, 
sir, he did. 


* * * * * 


Q. When did Mr. Targoff first discuss with you that he was going 
to leave your employment? A. The latter part -- ! 

THE COURT: I am going to exclude all that. I think you should 
prove your cause of action for malicious prosecution, and I presume 
that commences with the filing of the proceeding out of which the action 
for malicious prosecution arises. Now, the question of employer and 
employee relationship between the plaintiff and the defendant bears on 
the counterclaim and not on the plaintiff's cause of action, does it not? 

MR. WILLCHER: To this extent, your Honor: I think this is a 
part of the issue of probable cause and malice. 

THE COURT: Very well. Then I will allow that. Of course, it 
does not go to probable cause. The issue of probable cause is some- 
thing that the Court determines as a question of law. However, it may 
go to the issue of malice, yes. I will allow it for that purpose. 


* * * * * 
| 


Q. Can you tell us when he left your Sa A. In Janu- 


ary of 1958. 
* 
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Q. Did there come a time when you stopped making payments to 
Mr. Targoff? A. Yes, sir, in May of 1958. 

Q. Now, at that time had there been some other litigation between 
you and your wife? A. Yes, sir, there had. 

Q. Do you know whether or not Mr. Targoff knew about this other 
litigation? A. Yes, sir, he did. 

THE COURT: Iam going to exclude that. I want to, in view of 
the fact that this matter was mentioned in the opening statements of 
counsel, say this so the jury may understand also: I am going to ex- 
clude any evidence relating to any marital troubles or domestic rela- 

tions litigation. 

* * * * * 

Q. Mr. Bressler, in the summer of 1958 did you receive any 
communication from either Mr. Targoff directly or from his attorney? 
A. Yes, sir. 

* * me * * 

Q. Do you recall what the demand was that was made upon you? 
A. To pay the amount of $5,000 to his client that they claimed was due 
them. 

* * * * * 

Q. After having received this second communication what is the 
next thing that you heard from Mr. Targoff or his attorney? A. I 
then was served with a summons by the United States Marshal to appear 
in the Bankruptcy Court at a given date. Mr. Targoff wanted to place 
me into involuntary bankruptcy. 


* * * * bd 


MR. WILLCHER: I offer in evidence, if it please the Court, the 


record of the proceedings in the matter of Louis Bressler in Bankruptcy 
No. 60-58. 


THE COURT: It may be admitted. 
* * * 


BY MR. WILLCHER: 
Q. Thereafter do you recall whether or not an amentied petition 


in bankruptcy was filed? A. Yes, sir, it was. | 
* * * * * 


Q. Now, you filed opposition, likewise, to the amended petition, 
am I correct about that? A. Yes, sir, I did. | 

Q. And you testified at the hearing on the opposition, am I correct 
about that? A. Yes, sir, I did. | 

Q. Pursuant to the opposition to this petition, or the amended 
petition in bankruptcy the petition in bankruptcy was dismissed, was it 
not? A. Yes, it was. ! 


* * * * * 


Q. Mr. Bressler, in that petition there was charged a number of 
allegations, that you had transferred certain properties with an intent 
to hinder, delay, and defraud your creditors. A. Yes, sir. 

Q. Did you transfer any of those properties with an intent to 
hinder, delay or defraud any of your creditors? A. No, sir, I did not. 

Q. Will you tell us whether or not they were transferred in the 
usual course of your business as a real estate broker and ee 
A. Yes, sir, they were. | 

Q. In particular, Mr. Bressler, it was also charged i in Paragraph 


5(g) -- 


* * * * * 


Q. -- of the petition that a second trust note on the premises 
known as 119 Peabody Street, Northwest, in the face amount of $4600 
had been sold by you for an amount and to persons unknown) 2 the peti- 
tioner, which was Mr. Targoff. 

* * * * 
THE WITNESS: No, I did not sell that note, sir. 
BY MR. WILLCHER: 

Q. Who did sell that note? A. Mr. William Targoff sold it 

himself. 
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THE COURT: You mean the defendant? 
THE WITNESS: Yes, sir. 
BY MR. WILLCHER: 

Q. Mr. Bressler, during the time that this petition in bankruptcy 
was pending and after it had been denied, can you tell us whether or not 
it had any effect upon your business? A. Yes, sir, it had a great deal 
of effect on my business. 

Q. How did it affect your business? A. There were a lot of 
people in the business that do business with me on a buying and selling 
basis. A lot of them came to me and told me that they did not want to 

take a chance in doing business with me for fear that I would not 
be able to fulfillicertain obligations pertaining to contracts. I told them 
it was not so, but the fear was there in them. Also, a lot of property 
comes to our office for sale by word of mouth and it did spread around 
quite a bit that I was not in a position to do business in a proper manner 
because I was in bankruptcy, which I never was. My income dropped a 
great deal during that period of time. I was embarrassed quite a bit. 

* * * * * 

Q. Do you have any recollection, Mr. Bressler, how many times 
you appeared before the Referee in Bankruptcy in connection with this 
proceeding? A. About three or four times. 


Q. Do you have any recollection as to how much time you spent 


in consultation with your attorney in preparing your opposition to the 
bankruptcy ? 

THE COURT: How is that relevant? He cannot be compensated 
for his time. 

MR. WILLCHER: I think he can on the matter of damages, your 
Honor, for this reason: that any time he devoted to opposition to that -- 

THE COURT: No, I do not think so. I will rule the other way, 


Mr. Willcher. 
* 


BY MR. WILLCHER: 
Q. For the year 1958, Mr. Bressler, to what extent, can you tell 
us, your income was affected as a result of this bankruptcy matter ? 
A. In 1957 I filed on approximately $30,000. In the 1958 return I filed 
on approximately $18,000. | 
* * * * 
CROSS-EXAMINATION 
BY MR. SACKS: 
* * * * *' 
Q. Mr. Bressler, do you owe Mr. Targoff any money ? 
MR. WILLCHER: May it please the Court, this is, I think, going 
into the counterclaim. | 
THE COURT: How is that relevant to the cause of action? 
MR. SACKS: If the Court please, he was asked on direct exami- 
nation as to whether Mr. Targoff had been employed by him and whether 


he had earned any commissions. 


THE COURT: I understand. I have heard what he was asked. 
You are not answering the Court's question. How is it relevant on the 
plaintiff's cause of action? | 

MR. SACKS: It is relevant to show probable cause. 


THE COURT: Very well, I will allow it. 

BY MR. SACKS: 
Q. Mr. Bressler, do you owe Mr. Targoff any money 
time? A. Yes, sir, I do. 
Q. Did you owe him any money on September 4th of 1958? 
A. Yes, sir, I did. 


* * * * * 
Q. Mr. Bressler, I show you attached to that affidavit a financial 
statement and ask you whether or not in that statement it shows that 
William Targoff has approximately $5000 due him from you? A. Shall 
Ianswer it, your Honor? | 


THE COURT: Yes, indeed. 
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THE WITNESS: It shows approximately $5000 because I did not 

have my books at that time. 
* * 
BY MR. SACKS: 

Q. Mr. Bressler, in this same affidavit to which we were just 
referring you state in here, and I ask you whether this is correct, that 
I have been advised by my accountant that if I were to liquidate all of 
my assets so as to reduce it to cash in order to pay my debts, that I 
would be insolvent. Is that contained in your affidavit? Here, sir (in- 
dicating). A. It says that, but it also says that 75 to 80 per cent of 
my assets are tied up in litigation by my wife. 

* * * * * 

Q. Now, Mr. Bressler, in this same affidavit I will read you a 
sentence and ask you if this is correct. You say: ‘I do not know what 
my income or loss was from that date to this as the plaintiff" -- the 
plaintiff being your wife -- "has my books and records and I can only 
approximate my income. I know that my income is very much less than 
it has been and I believe that it will continue to be very much less 
because of the action of the plaintiff" -- your wife. Is that a correct 
statement in your affidavit? A. Yes, sir. 


* * * * * 


Q. In July of 1958, when this action was filed and pending, did 


you owe to the United States Government approximately $10,000 as a 
tax lien? A. Yes, sir. 
Q. Had you paid any of that money from that time until the peti- 
tion in bankruptcy had been filed in September of 1958? A. Yes, sir. 
Q. How much had you paid? A. Three or four thousand dollars. 


*x * * ak * 


Q. I say how was that money paid? By that I mean was it paid 
by you or was it seized by distraint or how was it paid? A. It was 
taken from my bank account. 

Q. It was seized by the tax agency, is that correct? A. If that 


is the word, yes, sir. 
* * * * * 
MR. SACKS: The Referee found, and this appears th the record, 
if the Court please, that this petition is denied because the court finds 
as a matter of fact that there are in existence twelve or more creditors. 
That was the basis stated for the denial, and the only basis. 
THE COURT: You mean the petition should have been filed by 
three creditors ? | 
MR. SACKS: Correct, your Honor. 
MR. WILLCHER: That is not correct, your Honor, and I will 
have Mr. Bresnahan here if it appears necessary. The entire petition 


was defective. | 
* * < * * | 
\ 


THE COURT: Just a moment. Does the file show on what ground 
the petition was denied? | 
MR. WILLCHER: It does not. | 
MR. SACKS: Yes, eee ‘Honor. You will find it in the record. 
* * * * | 
THE COURT: These are just penciled notes. I do not know whose 
they are. Whose notes are these ? 
MR.SACKS: They are the Referee in Bankruptcy's notes, before 
whom -- | 
THE COURT: Isee. There is no stenographer. 
* * * * 
THE COURT: These penciled notes signed by the Referee indi- 
cate that the petition was dismissed because only one creditor pre- 


* 


sented the petition instead of three as required by law. — 
MR. SACKS: That is right. | 
THE COURT: Very well. 
MR. WILLCHER: I have subpoenaed the Referee, your Honor. 
He will be here. 
THE COURT: No, I will not permit him to be questioned as to 
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his reasons. He is a judicial officer. 

MR. WILLCHER: Yes, your Honor, he is a judicial officer, but 
he did not recite any reason why he dismissed the petition. 

THE COURT: That is perfectly all right. If I decided a matter 
without giving my reasons, I cannot be subpoenaed and interrogated 
concerning my reasons for the decision. I will not permit a referee of 
this court to be subjected to that. 

* >” 
BY MR. SACKS: 

Q. Mr. Bressler, Iam reading from an affidavit signed and filed 
by you in a Domestic Relations action and ask you if what this contains 
is correct. “and she has in addition" -- referring to your wife -- 
"filed an action in the United States District Court for the District of 
Columbia entitled Bressler vs. Bressler, et al., Civil Action No. 
1358-58, in which she claims an interest in a number of properties and 
notes. As a result of this action a lis pendens has been created and I 


have been unable to convey any of the properties or to sell any of the 


notes, so that I am left without cash with which to operate my business. 
Because of this situation, I can only operate the business on a brokerage 
basis, as a result of which my income is nil." 

Now, is that correct? A. At that time, yes, sir. 

* * * *x * 

Q. You continue on in this affidavit and you say that "My debts 
are very large and if all of my creditors were to attempt to proceed at 
once to collect, I would probably be forced into bankruptcy." That was 

your affidavit then? A. If every creditor tried to collect at one 
time -- 

cd * 
THE WITNESS: Yes, sir. 
* * 
BY MR. SACKS: 
Q. Mr. Bressler, I show you an affidavit that was filed in the 
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bankruptcy action, upon which this action is based by reason of the filing 
of a petition, and ask you if this is your signature? A. Yes, sir, it is. 

* * * * * 

Q. Mr. Bressler, in this affidavit you have included a schedule of 

respondent's creditors? A. Yes, sir. | 


Q. And there appears in this schedule the name of Mr. Willie 


Targoff, and to the right of that it says less than $1200? A. Yes, sir. 
* * * * * 


REDIRECT EXAMINATION | 
BY MR. WILLCHER: 
Q. Mr. Bressler, the action about which you have been questioned, 
concerning your wife, who was claiming an interest in your properties, 
was determined in your favor, was it not? A. Yes, sir, it|was. 
Q. And the attorney who represented your wife was Mr. Sacks ? 
A. Yes, sir, it was. | 


| 
* * * * * 


MR. WILLCHER: Call Mr. Targoff as an adverse witness, if it 
please the Court. 
Thereupon, | 
WILLIAM TARGOFF 

defendant herein, called to the witness stand by the pisinelle having been 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. WILLCHER: 


Q. Your name is William Targoff? A. Itis. 
* * * * * 


| 
Q. Your occupation? A. Iam a real estate broker in Maryland 
and the District of Columbia. | 


Q. Where did you start out in the real estate business ? A. I 
started out in the District of Columbia in the employ of Louis Bressler 
in 1956 as a part time salesman. 


Q. And then you became employed on a full time basis? A. In 
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1957 I started as a full time employee. 

Q. And then you became employed on a full time basis? A. In 
1957 I started as a full time employee. 

Q. And then you severed all connections some time late in '57 or 
early '58, is that correct? A. It was early '58 when I decided I would 


make an attempt to go into business on my own. 
* * * * * 


Q. You are, of course, acquainted with Mrs. Bressler, are you 


not? A. Mrs. Bressler is my sister-in-law. 

Q. You knew about the litigation between Mr. Bressler and his 

wife in the summer of 1958, did you not? A. I did, sir. 

Q. At or about that time you also presented a claim against Mr. 
Bressler, did you not? A. I presented the claim against Mr. Bressler 
in approximately August of 1958. 

Q. It was on July 12th, wasn't it? A. It may have been July, it 
may have been August. I believe it was some time in July or August, 
yes. 

Q. And that was through Mr. Sacks? A. I retained Mr. Sacks as 
my attorney. 

Q. The letter which you sent to Mr. Bressler made a flat demand 
of $5000, did it not? A. I don't recall the exact wording, but it did 
indicate that there was a claim which should be paid to me. The exact 
wording of the letter I don't recall, sir. 

* * * * * 

Q. In your petition, Mr. Targoff, you stated that there were to 
the best of your knowledge less than twelve creditors of Mr. Bressler. 
Was that information correct, Mr. Targoff? 

* * * * 1 

MR. WILLCHER: If it please the Court, the Bankruptcy Act is 
quite clear. 

THE COURT: I know. I do not think this question has any rele- 


vancy on the issues. 
* 
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THE COURT: * * * what relevancy does that have to 


either malice or probable cause ? 


ithe issue of 


MR. WILLCHER: Because we think the record shows he knew 


when he signed this document there were more than twelve) 


and, therefore, had no legal right to file this unless he was 
false allegation that there were only twelve. 


THE COURT: Yes, I will allow that. But don't be so| 


creditors 
ito make a 


vehement 


in addressing the Court. Be a little more urbane and courteous. 


MR. WILLCHER: I'm sorry. I didn't mean to. 


* * * * * 


BY MR. WILLCHER: 


Q. What information did you have, Mr. Targoff, on September 4th, 


when you signed this petition, that there were only twelve c 


‘reditors ? 


A. LIhad no other information than the information disclosed to me by 


an investigation by my attorney, Mr. Sacks. I had no other| 


at all except that given to me by Mr. Sacks. 
Q. Then you didn't give the information to Mr. Sacks 
not give any information of that nature to Mr. Sacks. 


knowledge 


? A. Idid 


Q. Mr. Sacks gave you the information? A. Mr. Sacks developed 
the information and prepared this document which you have stated 


here is the bankruptcy file. 


* * * * ‘ 


Q. Mr. Targoff, isn't it true that you got the information of $5000 


from the affidavit that Mr. Sacks read to Mr. Bressler just 


a few 


minutes ago? A. I cannot say that is true because based on the esti- 


mates that I had been maintaining during my stay in his office and the 


lack of conveyance to me of any information as to exactly what I had 


earned I had to do the best I could in evaluating this figure 


* * * * 


Q. You knew that Mr. Sacks had this affidavit, did y: 
* * * * 


A. I don't recall -- 


for myself. 
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THE COURT: Mr. Willcher, Iam not going to permit any further 
examination so far as this issue is concerned as to the discrepancy 
between $5000 and $3100 because I do not think it is relevant. 

BY MR. WILLCHER: 
Q. Mr. Sacks was your attorney and your agent, was he not? 


A. I didn't hear you. 

THE COURT: We have had that. 

Q. That affidavit shows eighteen creditors, does it not? A. Which 
affidavit are you referring to, sir? 

MR. WILLCHER: * * * If your Honor please, I notice Mr. Bres- 
nahan is in the courtroom and your Honor said you would not permit 
him to be examined. 

THE COURT: I certainly will not permit a judicial officer to be 
examined as to the reason for his judicial action. I do not think that is 
in accord with proper judicial decorum. The Referee in Bankruptcy is 

a judicial officer. 

MR. WILLCHER: I merely wanted to bring to the attention of the 
Court that he was here and since he could not be examined I think he 
might be excused. 

THE COURT: I think he should be excused. I do not think that 
you should have called him. 

MR. WILLCHER: Thank you, Mr. Bresnahan. 

BY MR. WILLCHER: 

Q. I show you the affidavit which has been offered and used in 
evidence and ask you to count the number of creditors that appear there. 
A. There are eighteen listed there. 

* * * * Ld 

Q. I draw your attention, Mr. Targoff, to allegation contained in 

paragraph number 5(g), which is on the second page of the petition. 
* * * * * 

Q. Paragraph 5 reads: "Within four months next preceding the 

filing of this petition, the said Louis Bressler committed an act of 
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bankruptcy in that he conveyed and transferred a part of his property, 
with intent to hinder, delay or defraud his creditors or any/of them, said 


conveyances and transfers as alleged being set forth as follows: 

"(g) Second trust note secured by premises 119 Peabody Street, 
N.W., Washington, D.C., said note being in the face amount of $4,600.00 
and sold to a person or persons unknown to petitioner in July, 1958." 

That is contained in that affidavit, is it not? A. It is, sir. 

Q. As a matter of fact Gene Alberts, the firm of which you were 
a partner, sold that note in July, 1958, isn't that correct? A. That is 
correct, sir, and this was corrected also at the hearing on that date. 

Q. On what date? A. On one of the days that this filing of bank- 
ruptcy petition took place that matter was corrected, and it was indi- 
cated in several of the testimonies that had been taken through the 
course of this action here it was in error. It was corrected. Mr. 

Bressler had nothing to do with it, the sale was handled by me, 
the note was sold by my office. I had no knowledge that Mr. Bressler 
had any interest in that note until Mr. Friedman had come into my of- 
fice and indicated that. | 

* * * * * 

MR. WILLCHER: I have here the penciled notations of the testi- 
mony of this witness, which are in the handwriting of Mr. Bresnahan -- 

THE COURT: I understand, but I will not permit you to go any 
further because it has been established now and conceded that that 
particular act of bankruptcy was improperly alleged and erroneously 
alleged. 

MR. WILLCHER: The point that Iam making is this, your Honor, 
that he just now volunteered the statement that he had given Mr. 
Bressler credit for that in this figure of thirty-four hundred some odd 
dollars -- | 

THE COURT: The Court is excluding it now. 

BY MR. WILLCHER: | 

Q. Mr. Targoff, you were present when Mr. Bresnahan ruled as 
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this case proceeded? At the hearing? A. I was present through the 
entire proceedings. 

Q. You heard Mr. Bresnahan, did you not, when he stated that 
you had not established any act of bankruptcy ? 

THE COURT: I will not hear any testimony as to what a judicial 


officer said. 
* He * * * 


Q. * * * Did you have any information whatsoever that Mr. 
Bressler had made a payment of $500 to the Washington Post on August 
5th, 1958 or $200 on August 21st, 1958 or $250 on September 23rd, 1958, 
a cash payment of $28.44 to Lincoln National Bank on July 7, 1958 and a 
cash payment to Dr. Spigel in the sum of $61 in August, 1958 were made 


with an intent to prefer such creditors? A. The only information I had 
with regard to any of the material in the petition is that which was 
developed by Mr. Sacks. I did no investigating myself. 
THE COURT: Did you have the information before the petition 
was signed and filed? That is what the question is directed to. 
MR. WILLCHER: Yes, your Honor. 
THE WITNESS: I did not have that information before the petition 
was filed. 
* * 
BY MR. WILLCHER: 
Q. "(a) Lot 106, Square 3252 known as 4916 4th Street, N. W., 
Washington, D. C.; conveyed on July 9, 1958 to Robert D. Harris et ux." 
What information did you have that that transfer was made with 
the intent to hinder, delay or defraud his creditors ? 
* x * * a 
THE COURT: The question was what information did you have on 
which you based the allegation that these transfers were made with 
intent to hinder, delay or defraud creditors. 
THE WITNESS: As I said earlier, the only information I had -- 
and this was based on the best knowledge and belief -- was that which 
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was developed for me by my attorney, Mr. Sacks. I didn't Hevelop that 
information myself. 

BY MR. WILLCHER: 
Q. Well, you still haven't answered my question, Mr. Targoff. 
You said it was according to your best knowledge and belief -- 
THE COURT: Do not argue with the witness. | 
Q. What is the knowledge that you had? A. The only knowledge 
I had is what I earlier said, that which was developed by By attorney. 
I had no other knowledge. 
* * * * * 
THE COURT: No, the question is this: What knowledge did your 
attorney convey to you? | 


MR. WILLCHER: Yes, your Honor. : 
* * * * * 
THE WITNESS: I can't answer that except with what I have 

already said. 
THE COURT: Can you answer that? 


THE WITNESS: No, sir. 
* * ‘ 


BY MR. WILLCHER: | 


Q. You have listed (a) through (h) under paragraph 5 involving a 
number of properties as transfers having been made for the purpose of 


hindering, delaying or defrauding creditors or any of them, What in- 
formation at all did you have that any of these transfers were made for 
the purposes of hindering, delaying or defrauding creditors ? 
THE COURT: Does the same answer apply to all these ? 
THE WITNESS: The same answer applies. | 
THE COURT: Very well. ! 
Q. You knew that Mr. Bressler was in the real estate brokerage 
business, didn't you ? | 
THE COURT: Do not argue with the witness. He has answered 
the question. 
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Q. Paragraph 6 says -- 

THE COURT: I think, however, if a person who admits that he is 
insolvent conveys considerable property, I think it is reasonable to 
contend that it must have been done with intent to hinder creditors. 

MR. WILLCHER: Your Honor has just now drawn a conclusion 
which I was trying to avoid by my previous question. 

THE COURT: I understand. 

MR. WILLCHER: Mr. Bressler is in the real estate business. 
He is a speculator. He buys and sells real estate. 

THE COURT: Please do not argue with the Court. The Court has 
made its comment. You may proceed with the next question. 

MR. WILLCHER: For the record, if the Court please, I think 
your comment is prejudicial. I don't think it is a fair comment. 

THE COURT: It certainly is and I think you are very rude to the 
Court. 

MR. WILLCHER: I don't mean to be. 

THE COURT: You may proceed with the next question. 

* * * * * 
BY MR. WILLCHER: 

Q. What is your education, Mr. Targoff? A. Iam a graduate 
from George Washington University. 

* * * * * 

Q. Yes. Didn't you tell us -- A. I said earlier all of the infor- 
mation that I received, all of it, without equivocation, came from Mr. 
Sacks, his investigation. 

* * * * * 

Q. Do you recall being asked this interrogatory ina series of 
interrogatories filed on September 9, 1958 -- 

* bd -_ * * 

Q. Number 3 reading as follows: "Please state where and from 
whom you received the information leading you to believe that there are 
less than twelve creditors of the alleged bankrupt." 
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And did you not answer that on September 23rd, 1958: "To the 
best of my knowledge and belief, the unsecured creditors dre less than 
twelve in number. This information was obtained in conversations with 
a former bookkeeper." 

THE COURT: Is that interrogatory filed in this action? 

MR. WILLCHER: In the bankruptcy case, your Honor. 

THE COURT: Did you make that answer ? 

THE WITNESS: I don't recall making that statement. If I did 
make that statement, it's not correct. | 

BY MR. WILLCHER: | 

Q. Let me show you the answer and show you the second page and 
see if it does not bear your signature. A. It does bear my signature. 

Q. Were you not asked this question also, Mr. Targoff, and did 
you not give this answer: 'Please state when and to whom the alleged 
bankrupt has admitted his inability to pay his debts." 

And did you not answer in this fashion: "Affidavit filed by alleged 
bankrupt in Domestic Relations action, Ann Bressler vs. Louis Bressler, 


wherein alleged bankrupt set forth that he was insolvent." 
* * * * * 


THE WITNESS: If my signature is on the petition, whatever it is, 
that is the answer I gave. I didn't write the answer but it was written 


for me and I signed the papers. 
BY MR. WILLCHER: | 
Q. Don't you know as a fact, Mr. Targoff, that this game affidavit 
is the affidavit which shows eighteen creditors instead of twelve ? 
THE COURT: Please do not argue with the witness and do not 
admonish the witness. You may just ask questions. | 
Q. Do you know that as a fact, that that affidavit which you have 
referred to in your answer to that interrogatory shows eighteen creditors 
instead of twelve creditors ? | 
THE COURT: I think you have examined this witness about that, 
have you not, before the recess, when you first called him to the stand? 
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MR. WILLCHER: The point of the matter is this, if the Court 
please: He said that he was not familiar with the affidavit. 

85 THE COURT: I understand, but you have already examined the 
witness. 

MR. WILLCHER: Now here he says he has examined it. At least 
I have derived that from the answer. 

THE COURT: I think you have exhausted the subject. 

MR. WILLCHER: The point is this -- 

THE COURT: I think you have exhausted the subject. 

* * ba * * 

THE WITNESS: Would you repeat that ? 

Q. I said that after the first petition of bankruptcy was denied you 
deliberately chose to file an amended petition in bankruptcy rather than 
to let the matter drop when it had first been denied, am I correct? 

THE COURT: Well, I think the record speaks for itself. That is 
an inference that you can argue, Mr. Willcher. I think it is a justified 
inference. 

I would like to inquire of the witness, if you contended that Mr. 
Bressler owed you several thousand dollars, whether it was five or 
three, why did you not just sue him for the money rather than file a peti- 
tion in bankruptcy? You would have gotten your money equally quickly 
or equally well one way as the other, would you not? 

THE WITNESS: Your Honor, based on history of payment, my 


attorney, knowing all of the facts in this case, decided that merely to 
take a judgment, as I believe and this is what I understand, would 
merely put me in line with several others and I'd probably never collect 


the money. 

THE COURT: Yes, but did you expect that you would get a prefer- 
ence by filing a petition, that you would be preferred over other credi- 
tors by filing a petition in bankruptcy ? 

THE WITNESS: I didn't understand the law enough to know. I 
felt that that was a more effective means, at least it was conveyed to 


25 


me that way, for obtaining the money. 
* * * * 

May 12, 1960 

* * * * * 

BY MR. WILLCHER: 

Q. Mr. Targoff, you have known that Mr. Bressler was in the 
real estate business for a number of years both before and after you 
were employed by him, isn't that correct? A. That's correct. 

Q. And you knew, did you not, that not only was he a real estate 
broker but that he was also engaged in buying and selling real estate on 
his own account? A. That is correct. ! 

Q. And you knew, did you not, that in the purchase of) real estate 
and the afterward sale of it, that there would be created second deed of 
trust notes? A. That is correct. | 

Q. Which Mr. Bressler would then sell and convert into cash, 
isn't that correct? A. Yes. | 


* * * * * 


Q. And out of the sale of these properties which Mr. 'Bressler 

purchased the profit was his income, which he utilized for the pay- 
ment of bills and obligations and the like, isn't that correct|? A. I 
believe so, yes. | 

Q. You had no reason to believe, did you, Mr. Targoff, that these 
sales or transactions which you have enumerated in your amended peti- 
tion, in paragraph 5, being a sale of Lot 106 in Square 3252, to Robert 
D. Harris, a sale of Lot 61 in Square 3288, to Norman C. Washington, 
the sale of 6302 5th Street, N. W., to Louis W. Thomas, the'sale of 25 
Underwood Place, N. W., to James N. McCreary, the sale of Lot 86: 
in Square 2806, to William H. Johnson and Terry Lee Foster, and the 
sale of 1327 Randolph Street, N. W., to Esthonia P. White, were other 
than sales in the normal course of Mr. Bressler's business, did you? 
A. The information contained in your document was developed by Mr. 
Sacks and I acted on advice of counsel. I didn't know whether they were 
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considered legally normal transfers or whether they were, in the con- 
text in which Mr. Sacks used it, permissible for the purpose for which 
it was filed. I acted on his advice. 

Q. Mr. Targoff, you have not answered my question. I said did 
you have any information that these sales which were listed here were 
sales other than ithe same type of sale that Mr. Bressler had been 

making in the past, normal sales in the usual course of business ? 
A. Lhad no other information except what Mr. Sacks had developed in 
the course of his investigation, and that is what he informed me of. 

* * *x * * 

Q. Well, now, when Mr. Sacks told you about these transactions 
and gave you the names of the people who were involved and the ad- 
dresses of the properties, did you go out to interview any of these 
people to find out what the transaction was about? A. No, sir, I never 
interviewed anybody in relationship to the information contained in that 
document. 

* * * * * 

Q. Do you have any reason to infer, from your own knowledge, 

that these transactions which you have specified in your petition for 


bankruptcy of Mr. Bressler were any different from the previous trans- 
actions that you knew about? A. I have no way of distinguishing the 
difference in legal terms. There may be a difference legally, but Iam 


not competent to say. 

Q. Do you have any knowledge as to any difference factually ? 
A. I don't believe I know the difference either factually or legally. 
This information that you are discussing here was developed, set forth 
as you have read it, by Mr. Sacks, and I acted on his advice. 


a * * * * 


FRED C. SACKS 
* * * 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Mr. Sacks, your name is Fred C. Sacks? A. That is correct. 
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to make the payments which you alleged to be preferences ? A. There 
wasn't a question as to where the money came from. It was a question 
as to whether or not certain creditors in my opinion were being 
preferred over others. ! 

Q. Didn't you say in your petition that these sales were made with 
the intent of hindering, delaying and defrauding creditors ? A. These 
sales were made at the time when Mr. Bressler himself had admitted in 
a sworn affidavit that he was insolvent, in addition to which he stated 
that he thought he would be put into bankruptcy, in his own affidavit. 

Q. He didn't say that at all, did he? Didn't he say if all the 
creditors attempted to collect at one time he would saaaias have to go 
into bankruptcy? A. That is correct. | 

* * * * * 

Q. Is there any affidavit which you have introduced into this 
record before this Court and jury that says that Mr. Bressler wanted to 
go into bankruptcy? A. Not that he wanted to, no. I didn't say that. 


* * * * * 


Q. Did you check with any of the persons whose names are listed 
as having purchased these properties to find out the circumstances under 
which they purchased the properties? A. Not with the purchasers be- 
cause I did not think — ! 

THE COURT: Just answer questions. | 

THE WITNESS: No. i 

BY MR. WILLCHER: | 

Q. Did you check to find out whether or not those sales were made 
on cash or credit or other terms? A. I checked with the ttlejcompany 
that they had been made. 

Q. I didn't ask you that. Did you check to see whether ee not the 
sales were cash sales or credit sales or what the terms of the) sales were ? 

A. Only insofar as the method of transaction was concerned. I was 
advised as to the type of sale, the amount of down payment and the fact 
that there were trusts created, yes. | 
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considered legally normal transfers or whether they were, in the con- 
text in which Mr. Sacks used it, permissible for the purpose for which 
it was filed. I acted on his advice. 

Q. Mr. Targoff, you have not answered my question. I said did 
you have any information that these sales which were listed here were 
sales other than the same type of sale that Mr. Bressler had been 

making in the past, normal sales in the usual course of business ? 
A. I had no other information except what Mr. Sacks had developed in 
the course of his investigation, and that is what he informed me of. 


* * * * * 


Q. Well, now, when Mr. Sacks told you about these transactions 


and gave you the names of the people who were involved and the ad- 


dresses of the properties, did you go out to interview any of these 
people to find out what the transaction was about? A. No, sir, I never 
interviewed anybody in relationship to the information contained in that 
document. 

* * * * * 

Q. Do you have any reason to infer, from your own knowledge, 
that these transactions which you have specified in your petition for 
bankruptcy of Mr. Bressler were any different from the previous trans- 
actions that you knew about? A. I have no way of distinguishing the 
difference in legal terms. There may be a difference legally, but Iam 
not competent to say. 

Q. Do you have any knowledge as to any difference factually ? 

A. Idon't believe I know the difference either factually or legally. 
This information that you are discussing here was developed, set forth 
as you have read it, by Mr. Sacks, and I acted on his advice. 


* * * * * 


FRED C. SACKS 
* * * 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Mr. Sacks, your name is Fred C. Sacks? A. That is correct. 
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Q. You have an office in the Washington Building? A. Yes. 
Q. Member of the Bar of the District of Columbia ? A. Yes. 
Q. And have represented Mr. Targoff in this particular matter? 


A. Yes. 


* * ak * > 


Q. And you represented Mrs. Bressler at or about the same time, 
| 
is that correct? A. No, that is not correct. | 

* * * * * 


101 THE WITNESS: I believe the representation started somewhere 
around the 8th or 9th of October. 
THE COURT: Of what year? 
THE WITNESS: 1958. 
* * 
102 BY MR. WILLCHER: 
Q. Yes, sir. A. Well, I merely found that the| properties were 


transferred and none of the money had been used to pay the creditors. 
Q. From whom did you find out that none of the money had been 
used to pay creditors? A. I spoke to the Creditors! 
Q. You don't know of any other creditors than those that were 
listed, is that correct? A. Other than those that were listed? 
Q. Yes. A. No, * * * | 


* * * * * 


103 Q. Did you know whether or not any of this money went for the 


payment of current expenses of the operation of the business. 
* * 


* * * 


THE WITNESS: I wouldn't know where the money went. 
* * * * * 


104 Q. Didn't you file, in this amended petition, Mr. Sacks, the state- 
ment contained I believe in paragraph 4, allegations as to various pay- 
ments which had been made to creditors from July through September 
and that you claimed that they were preferences? A. What was your 
question, please ? | 


| 
* * * * * 


105 Q. Where did you think, Mr. Sacks, that the money came from 
| 
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to make the payments which you alleged to be preferences? A. There 
wasn’t a question as to where the money came from. It was a question 
as to whether or not certain creditors in my opinion were being 
preferred over others. 

Q. Didn't you say in your petition that these sales were made with 
the intent of hindering, delaying and defrauding creditors? A. These 
sales were made at the time when Mr. Bressler himself had admitted in 
a sworn affidavit that he was insolvent, in addition to which he stated 
that he thought he would be put into bankruptcy, in his own affidavit. 

Q. He didn't say that at all, did he? Didn't he say if all the 
creditors attempted to collect at one time he would probably have to go 
into bankruptcy? A. That is correct. 

* * * * * 

Q. Is there any affidavit which you have introduced into this 
record before this Court and jury that says that Mr. Bressler wanted to 
go into bankruptcy? A. Not that he wanted to, no. I didn't say that. 


* * * * * 


Q. Did you check with any of the persons whose names are listed 


as having purchased these properties to find out the circumstances under 
which they purchased the properties? A. Not with the purchasers be- 
cause I did not think — 
THE COURT: Just answer questions. 
THE WITNESS: No. 
BY MR. WILLCHER: 
Q. Did you check to find out whether or not those sales were made 


on cash or credit or other terms? A. I checked with the title company 
that they had been made. 
Q. I didn't ask you that. Did you check to see whether or not the 
sales were cash sales or credit sales or what the terms of the sales were? 
A. Only insofar as the method of transaction was concerned. I was 
advised as to the type of sale, the amount of down payment and the fact 
that there were trusts created, yes. 
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Q. Did you find out what had happened to the trusts, who owned 
them? A. No, I wasn't able to find out who finally owned the trusts be- 
cause I understood that the notes were being sold. I had no way of find- 
ing out to whom. 

Q. From whom did you understand that the notes were being sold? 
A. From the title company. 

Q. The title company told you that? A. Said that the notes were 
probably sold or about to be sold. 

Q. When you say title company, Mr. Sacks, that is a very broad 


word. A. I mean someone at the title company. 

Q. Who at the title company? A. I don't know who I spoke to now. 
This has been almost two years. | 

Q. When you testified in your deposition you didn't know about that 
either, did you? A. No -- | 

* * oe * *| 

Q. Asa matter of fact, Mr. Sacks, didn't you ascertain and find 
out that severai of the sales here which you have alleged were sales by 
Mr. Bressler of his own property, were actually brokerage transactions ? 
A. There was no way of distinguishing at that time, no. 

Q. So you couldn't tell whether these were brokerage transactions 
or sales of his own property? A. Not at that time, no. | 

* * * * 
COURT'S DETERMINATION 

THE COURT: At this stage of the trial it is necessary for the 
Court to determine whether this action for malicious prosecution may 
be maintained. ! 

In order to maintain an action for malicious prosecution three 
elements must be established. First, that the proceeding in respect to 
which the action for malicious prosecution has been brought has been 
terminated; that element is established by the documentary evidence, 
without contradiction. The second element that must be established is 
that the former proceeding was instituted with malice. Whether there 
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was malice or not would ordinarily be a question for the jury if all of 
the other elements were established. The Court is of the opinion that 
there is ample evidence of malice, so that if all the other requisites 
were present the Court would submit this case to the jury and leave to 
the jury the question whether the proceeding was maliciously instituted. 
But there is a third element that must be established, and that is lack 
of probable cause for the prior proceeding. What constitutes probable 
cause is for the Court and not for the jury to determine, although the 
question may be| submitted to the jury if the facts bearing on probable 
cause are in dispute. In that event, the Court defines what would con- 
stitute probable cause and leaves to the jury whether the proof meets 
the test. Where, however, the facts on which want of probable cause is 

predicated are not in dispute, the question becomes one of law for 
the Court. It must be also borne in mind that the burden of proof to 
establish want of probable cause is on the plaintiff in a malicious prose- 
cution action. There is no burden on the part of the defendant to estab- 
lish the existence of probable cause. If there was probable cause, then 
an action for malicious prosecution may not be maintained even though 
the original action was brought maliciously. In other words, so far as 
the applicable rules of law are concerned, a person has a right to insti- 
tute a proceeding maliciously if he has probable cause for it as a 
matter of law. 

These principles are summarized very ably in probably what is 
the leading treatise on the law of torts among the more modern text- 


books on the subject, Prosser on Torts, at page 652. The Court will 


read a few pertinent extracts from this outstanding treatise: 
"Malicious prosecution is an action which runs counter to 
obvious policies of the law in favor of encouraging proceedings 
against those who are apparently guilty and letting finished liti- 
gation remain undisturbed and unchallenged. It has never been 
regarded with any favor by the courts and it is hedged with 
restrictions which make it difficult to maintain. Chief among 
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these is the requirement that the plaintiff must sustain the 
burden of proof that the criminal proceeding" -- or'in this 
case,a civil proceeding -- "was initiated or continued by 
the defendant without probable cause. This is true oven 
though the defendant is found to have acted with malice for 
an improper purpose." i 
The treatise then discusses at length what constitutes probable 

cause, and it would unduly prolong the discussion of the Court to read 
this discussion at length. 
The Court is of the opinion that not only did the plaintiff fail to 
sustain the burden resting on him to establish want of probable cause 
for the institution of the bankruptcy proceeding but that, m2 the contrary, 
the evidence affirmatively establishes probable cause. 
In order to justify the bringing of a bankruptcy proceeding two 
factors must appear: first, that the alleged bankrupt is insolvent. 
That appears from the plaintiff's own affidavits on file in this court 
which have been introduced in evidence, in which he admits insolvency. 
Second, it must appear that during the required period the alleged 
bankrupt committed certain acts of bankruptcy. Two categories of 
acts of bankruptcy are alleged in the amended petition. First, that 
certain payments were made to certain creditors within four months 
112 preceding the filing of the petition, while the plaintiff was in- 
solvent, that is, the alleged bankrupt, with intent to prefer such 
creditors over other creditors. Then a list of payments y creditors 
follows. | 
If a person is insolvent and, yet, pays certain of his creditors 
while others remain unpaid, it is not an unreasonable inference, not 
conclusive but not unreasonable, that the purpose of such — 


was to prefer certain creditors over others. 


The second group of acts of bankruptcy alleged in the petition 
are transfers and conveyance of certain parcels of real estate within 
four months preceding the filing of the petition, with intent to hinder, 
delay or defraud creditors. 
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When a person who admits insolvency conveys substantial pieces 
of property, a suspicion necessarily arises whether such transfers were 
not made with intent to hinder, delay or defraud creditors. 

It is asserted in behalf of the plaintiff that the plaintiff was in 
the real estate business, that he was a real estate investor or specu- 
lator and that these transfers were made by him in due course of 
business. Whether that would be a defense or not is not to be deter- 
mined at this juncture in this law suit. The point is, however, that 
there are enough facts there to constitute probable cause to believe 

113 that under these circumstances in insolvent person, conveying 
valuable pieces of property, was doing so with intent to hinder, delay 
or defraud creditors. 

Beyond that, it appeared from the testimony that when this 
petition was filed the defendant acted on advice of counsel. Advice of 
counsel is not necessarily final, but it may be considered on the ques- 
tion of probable cause. 

The Court, therefore, rules as a matter of law that the defendant 
had probable cause for filing the petition of bankruptcy and it conse- 
quently follows that the plaintiff in this action for malicious prosecu- 
tion has not established want of probable cause. 

While the course followed by the defendant in filing the petition 
in bankruptcy does not commend itself to the Court as a matter of 


morals in view of the family relationship between the parties, that 
circumstance, of course, is a matter that is beyond the power of the 


Court to consider. 
Under those circumstances, the Court will direct a verdict in 
favor of the defendant on the cause of action alleged in the complaint. 


* * * * * 


[ Filed May 12, 1960] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 11th day of May, 

1960 before the Court and a jury of good and lawful persons of this 
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district to wit: 


* * * * * 


who, after having been duly sworn to well and truly try the issues between 
Louis Bressler, plaintiff and William Targoff, defendant, and after this 
cause is heard and given to the jury in charge, they upon their oath say 
this 12th day of May, 1960, that they find for the defendant against the 
plaintiff by the direction of the Court; and they further find for the de- 
fendant against the plaintiff on defendant's counter-claim by the direc- 
tion of the Court, and that the money payable to him by the plaintiff by 
reason of the premises is the sum of One thousand eight and ninety-nine 
Dollars ($1008.99). 
WHEREFORE, it is adjudged that said defendant recover of the 
plaintiff the sum of One thousand eight and ninety-nine ($1008.99) 
Dollars. 


Harry M. Hull, Clerk 


By: /s/ Irene B. Burroughs 
By direction of Deputy Clerk 


Alexander Holtzoff 
Judge 


[ Filed May 26, 1960] 
NOTICE OF APPEAL | 

Notice is hereby given this 26th day of May, 1960, that Plaintiff, 
Louis Bressler, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the part of the judgment of this 
Court entered on the 12th day of May, 1960 in favor of defendant, 
William Targoff, and against said plaintiff, Louis Bressler, wherein 
the District Court for the District of Columbia directed a verdict in 
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favor of the defendant on the complaint and against the plaintiff upon 
such complaint. 
/s/ Arthur L. Willcher 
* 


Set, See, Si 


Attorney for Plaintiff 


UNITED STATES DISTRICT COURT 
|FOR THE DISTRICT OF COLUMBIA 


IN THE MATTER OF 
LOUIS BRESSLER, 


In Bankruptcy 


Bankrupt : No. 60-58 


PETITION 

To the Honorable Judge of the 
United States Court for the District of Columbia: 

The petition of William Targoff of 8307 Navahoe Drive, Silver 
Spring, Maryland, respectfully represents: 

1. Louis Bressler of Washington, D. C., has had his principle 
place of business at 120 Kennedy Street, N.W., Washington, D. C., 
within the above judicial district, for a longer portion of the six 
months immediately preceeding the filing of this petition than in any 
other judicial district. 

2. Said Louis Bressler owes debts to the amount of $1,000.00, 
and is not a wage-earner or a farmer. 

3. Your petitioner is a creditor of said Louis Bressler, having 
a provable claim against him fixed as to liability and liquidated in 
amount, amounting in the aggregate, in excess of the value of securities 
held by him, to $500.00. The nature and amount of your petitioners 
claims is as follows: 

The sum of $3,441.05, representing wages earned by the petitioner 
while in the employment of the debtor, and there are to the best of peti- 
tioners knowledge less than twelve creditors. 
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4. Within four months next preceeding the filing of this petition 
the said Louis Bressler, committed an act of bankruptcy, in that he did 
heretofore, transfer, while insolvent, a portion of his property to one 
or more of creditors with intent to prefer such creditor over his other 
creditors, and the debtor has admitted his inability to pay his debts. 


WHEREFORE your petitioner prays that service of this petition, 
| 


with a subpoena, may be made upon said Louis Bressler, as provided 
in the Act of Congress relating to bankruptcy, and that he may be 
adjudged by the Court to be a bankrupt within the purview of said Act. 


/s/ William Targoff 
Petitioner 


/s/ Fred C. Sacks 
Attorney - 505 Washington Bldg. 


DISTRICT OF COLUMBIA, ss: 
I, William Targoff, the petitioner named in the foregoing petition, 

do hereby make solemn oath that the statements contained therein are 

true according to the best of my knowledge, information, and belief. 


/s/ William Targoff 
Petitioner 


Subscribed and sworn to before me this 4th day of September, 1958. 


/s/ Thomas N. Leef 
Notary Public, D. C. 


AMENDED PETITION | 
To the Honorable Judge of the 
United States Court for the District of Columbia: ! 
The petition of William Targoff of 8307 Navahoe Drive, Silver 
Spring, Maryland, respectfully represents: | 
1. Louis Bressler of Washington, D. C., has had his principle 
place of business at 120 Kennedy Street, N.W., Washington, D. C., 
within the above judicial district, for a longer portion of the six months 


immediately preceeding the filing of this petition than in any other 
judicial district. 
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2. Said Louis Bressler owes debts to the amount of $1,000.00, 
and is not a wage-earner or a farmer. 

3. Your petitioner is a creditor of said Louis Bressler, having 
a provable claim against him fixed as to liability and liquidated in 
amount, amounting in the aggregate, in excess of the value of securities 
held by him to $500.00. The nature and amount of your petitioner's 
claim is as follows: 

The sum of $3,441.05, representing wages earned by the petitioner 
while in the employment of the debtor, and there are to the best of peti- 
tioner's knowledge and belief less than twelve creditors. 

4. Within four months next preceeding the filing of this petition 
the said Louis Bressler, committed an act of bankruptcy, in that he did 
heretofore, transfer, while insolvent, a portion of his property to one 
or more of creditors with intent to prefer such creditor over his other 


creditors, said transfers and payments being as follows: 
(a) Cash payment of $500.00 made to The Washington Post, 
Washington, D. ©., a creditor, on August 5, 1958. 


(b) Cash payment of $200.00 made to The Washington Post, 
Washington, D. C., a creditor, on August 21, 1958. 

(c) Cash payment of $250.00 made to the Washington Post, 
Washington, D. |C., a creditor, on September 23, 1958. 

(d) Cash payment of $28.44 made to the Lincoln National Bank, 
Washington, D. C., a creditor, on July 7, 1958. 

(e) Cash payment to Dr. Benjamin Spigel, Washington, D. C., 

a creditor, in the sum of $61.00 in August, 1958. 

5. Within four months next preceeding the filing of this petition, 
the said Louis Bressler, committed an act of bankruptcy in that he con- 
veyed and transferred a part of his property, with intent to hinder, 
delay or defraud his creditors or any of them, said conveyances and 
transfers as alleged being set forth as follows: 

(a) Lot 106, Square 3252 known as 4916-4th Street, N.W., 
Washington, D C., conveyed on July 9, 1958 to Robert D. Harris et ux. 
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(b) Lot 61, Square 3288, known as 6107-4th Street, N.W., 
Washington, D. C., conveyed on July 8, 1958 to Norman C, Washington 
et ux, | 
(c) Premises known as 6302-5th Street, N.W., Washington, D.C., 
conveyed to Louis W. Thomas et ux on August 28, 1958. | 

(d) Premises known as 25 Underwood Place, N.W., Washington, 
D. C., conveyed to James N. McCreary on August 4, 1958. 

(e) Lot 86, Square 2806, known as 1310 Gallatin Street, N.W., 
Washington, D. C., conveyed to William H. Johnson and Terry Lee 
Foster on June 26, 1958. | 

(f) Lot 82, Square 2824, known as 1327 Randolph Street, N.W., 
Washington, D. C., conveyed to Esthonia P. White et al. on June 26, 
1958. | 

(g) Second trust note secured by premises 119 Peabody Street, 
N.W., Washington, D. C., said note being in the face amount of $4,600.00 
and sold to a person or persons unknown to petitioner in July, 1958. 

(h) Other second trust notes which are believed to have been 
sold to persons not known by petitioner, and the amounts received on 


the sale of said notes can only be determined by an examination of the 
alleged bankrupt. 


6. Within four months next preceeding the filing of t this petition 
the said Louis Bressler, committed an act of bankruptcy in that he 
suffered or permitted, while insolvent, a creditor to obtain a lien upon 
his property through legal proceedings and did not vacate or discharge 
such lien within thirty (30) days from the date thereof, said liens as 
herein alleged being as follows: | 

(a) Lien filed by Internal Revenue of the United States Govern- 
ment lien No. 1294-58, filed on June 26, 1958 in the sum of $256.40. 

(b) Lien filed by the Internal Revenue Bureau of the United States 
Government, lien No. 1535-58, filed on July 25, 1958 in the sum of 
$8,173.66. | 

(c) Lis pendens filed on May 26, 1958 in Civil Action known as 
Ann M. Bressler vs. Louis Bressler and Melvin Friedman No. 1358-58 
in the United States District Court for the District of Columbia. 


(a) In an action titled Fenichel vs. Bressler No. 1760-58 filed 
in the United States District Court for the District of Columbia, wherein 
the said Louis Bressler failed to file an answer thereby permitting a 
default to be entered against him. 

7. Withinifour months heretofore, while insolvent or unable to 
pay his debts as they mature, procured, permitted or suffered voluntar- 
ily or involuntarily the appointment of a receiver or trustee to take 
charge of his property in that on June 11, 1958 he permitted Arthur L. 
Willcher and Donald A. Brown, as escrow agents to take charge of his 
property as set forth in a certain stipulation filed in the United States 
District Court Civil Action No. 1358-58. 

WHEREFORE your petitioner prays that the said Louis Bressler, 
as provided in the Act of Congress relating to bankruptcy be adjudged by 
the Court to be a bankrupt within the purview of said Act. 


/s/ William Targoff 
Petitioner 


/s/ Fred C. Sacks 


Attorney for Petitioner 
* * * *€ *€ *K * 


DISTRICT OF COLUMBIA, ss: 

I, William Targoff, the petitioner named in the foregoing petition 
do hereby make solemn oath that the statements contained therein are 
true according to the best of my knowledge, information and belief. 


/s/ William Targoff 
Petitioner 


Subscribed and sworn to before me this 9th day of October, 1958. 


/s/ Howard Vogel 
Notary Public of D. C. 
Expires 3/61 
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